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APPEAL  FROM  THE  DECISION  OF  THE  COMMISSIONER 
OF  THE  GENERAL  LAND  OFFICE. 


Samuel  M.  Boyd 
vs. 

The  Burlington  and 
Missouri  River 
Railroad  Com¬ 
pany. 


Before  the  Secretary  of  the  Inte¬ 
rior.  Application  to  file  upon 
and  enter  under  the  pre-emp¬ 
tion  laws  the  S.  W.  %  section  35, 
T.  10  R\,  R.  6  E.,  in  the  district 
of  lands  subject  to  sale  at  Lin¬ 
coln,  Nebraska. 


PLAINTIFF’S  REPLY  TO  THE  SEVERAL  ARGUMENTS  FILED  BY 
DEFENDANTS. 

On  the  26th  July,  1870,  plaintiff  filed  a  brief  in  this  case 
with  the  Secretary  of  the  Interior,  stating  the  nature  of 
his  claim,  and  the  grounds  and  authorities  upon  which  he 
relied  as  supporting  it. 

The  defendants  filed  their  first  argument  in  the  month 
of  October  following,  since  which  the  respective  parties, 

J  through  their  attorneys,  have  filed  additional  briefs. 

The  leading  points  of  the  case,  as  heretofore  presented, 
may  be  restated  as  follows : 

The  land  in  controversy  is  part  of  an  odd-numbered 
section,  lying  within  the  limits  of  the  land  grant  made  to 
the  Burlington  and  Missouri  River  Railroad  Company 
by  act  of  Congress  approved  July  2,  1864.  Before  the 
passage  of  this  act,  to  wit,  on  the  23d  May,  1864,  one  John 
C.  Hinks  entered  the  quarter  section  in  controversy  under 
the  homestead  act  of  May  20,  1862,  and  remained  in  pos¬ 
session  and  occupation  of  it  until  sometime  prior  to  July 
12, 1866,  when  his  entry  was  canceled  by  the  Commissioner 
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of  the  General  Land  Office.  The  Burlington  and  Missouri 
River  Railroad  Company,  in  June,  1865,  filed  with  the  Sec¬ 
retary  of  the  Interior  the  map  of  the  line  of  their  road;  and 
the  lands  embraced  in  the  grant  were  withdrawn  from 
market  for  the  benefit  of  the  road,  under  an  order  of  the 
Secretary,  dated  January  30, 1866,  and  a  subsequent  order 
modifying  the  first,  dated  March  8,  1866,  received  at  the 
local  land  office  on  the  20th  February  and  23d  March,  respec¬ 
tively.  In  June,  1865,  when  the  company  filed  their  map, 
and  for  some  months  after,  Hinks  was  in  the  occupancy  of 
the  land  under  his  *  entry.  After  the  cancellation  of  his 
entry  the  land  remained  vacant  until  the  fall  of  1869,  when 
the  plaintiff  made  a  settlement  on  it,  and  on  the  1st  of  No¬ 
vember  of  that  year  applied  at  the  district  land  office  at 
Lincoln  to  file  on  it,  with  a  view  of  entering  it  under  the 
pre-emption  law.  His  application  was  rejected,  the  local 
officers  deciding  that  the  land  belonged  to  the  Burlington 
and  Missouri  River  Railroad  Company.  The  plaintiff  ap¬ 
pealed  to  the  Commissioner  of  the  General  Land  Office, 
and  on  the  9th  December,  1869,  that  officer,  in  pursuance 
of  a  ruling  made  by  the  head  of  the  department,  under 
date  of  June  22,  1866,  affirmed  the  action  of  the  district 
officers.  From  this  last  decision  the  plaintiff*  has  ap¬ 
pealed  the  case  to  the  Secretary  of  the  Interior.  The  only 
question  in  the  case  relates  to  the  status  of  the  land: 
whether  it  belongs  to  the  Government  or  the  railroad 
company. 

In  his  former  briefs  the  plaintiff  submitted  and  argued 
the  following  propositions: 

1.  That  legislative  grants  are  to  be  construed  strictly 
against  the  grantee  and  in  favor  of  the  Government,  and 
that  nothing  passes  but  what  is  conveyed  in  clear  and 
explicit  language ;  that  any  imbiguity  in  the  terms  of  the 
grant  must  operate  against  the  grantee  and  in  favor  of  the 
public*;  that  if  the  meaning  of  the  words  be  doubtful,  they 
shall  be  taken  most  strongly  against  the  grantee,  and  can¬ 
not  be  extended  in  his  favor  by  implication  beyond  the 
natural  and  obvious  meaning  of  the  words  employed,  and 
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if  these  do  not  support  the  right  claimed  it  must  fall. 
That  this  is  the  firmly  established  rule  of  construction  in 
relation  to  such  grants,  both  in  this  country  and  in  Eng¬ 
land,  and  has  been  adhered  to  by  the  Supreme  Court  of 
the  United  States  for  half  a  century.  (See  Jackson  vs. 
Lamphire,  3  Pet.,  280-289;  Beatty  vs.  Knowles,  4  Pet., 
52;  United  States  vs.  Arredondo,  6  Pet.,  691;  Charles 
River  Bridge  vs.  Warren  Bridge,  11  Pet.,  420;  Mills  et  al. 
vs.  St.  Clair  County,  8  How.,  581;  Richmond  Railroad  vs. 
The  Louisa  Railroad  Company,  13  How.,  81;  Dubuque 
and  Pacific  Railroad  Company  vs.  Litchfield  23  How.,  88; 
Rice  vs.  Railroad  Company,  1  Black,  380.) 

2.  That  there  is  no  language  in  the  act  of  July  2,  1864, 
granting  to  defendants  any  tract  of  land  to  which  a  home¬ 
stead  claim  had  attached  at  the  time  the  line  of  the  road 
became  definitely  fixed;  and,  no  such  grant  being  made 
in  terms,  none  can  be  implied. 

3.  That  the  line  of  the  road  became  definitely  fixed 
Within  the  meaning  of  the  act  on  the  22d  June,  1865, 
when  the  company  filed  a  map  thereof  wfith  the  Secretary 
of  the  Interior;  and  as  Hinks  was  then  in  the  possession 
and  occupancy  of  the  land  in  controversy,  under  his  home¬ 
stead  entry  of  May  23,  1864,  the  same  was  excluded  from 
the  grant  by  appropriate  words;  and,  not  being  embraced 
in  it  at  that  date,  when  the  grant  took  effect  upon  the  de¬ 
pendent  lands,  it  could  not  come  within  its  operation  at 
a  subsequent  period. 

4.  That  the  grant  cannot  be  construed  as  operating  gen¬ 
erally  upon  the  odd-numbered  sections  within  its  limits, 
subject  to  rights  existing  prior  to  the  location  of  the  line 
of  the  road,  for  the  act  makes  no  reservation  of  rights;  the 
reservation  consists  of  lands,  and  is  made  by  limiting 
the  grant  to  tracts  free  from  all  other  claims.  The 
grant,  instead  of  operating  generally  upon  the  odd-num¬ 
bered  sections,  affects  only  some  of  them,  specifically 
segregated  from  others,  that  are  excluded  by  the  express 
language  of  the  statute. 

5.  As  Hinks  was  a  qualified  settler  under  the  homestead 
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law,  his  entry,  being  made  in  pursuance  of  the  require¬ 
ments  of  the  statute,  was  at  the  time  a  legal  appropriation 
of  the  land  in  controversy,  and  severed  it  for  the  time 
being  from  the  mass  of  the  public  lands,  and,  being  prior 
in  date  to  the  railroad  grant,  cannot  be  construed  as  em¬ 
braced  within  it,  but,  on  the  contrary,  is  presumptively 
excluded  from  it,  under  the  decision  of  the  Supreme  Court 
in  Wilcox  vs.  Jackson,  (13  Pet.,  513;)  United  States  vs. 
Fitzgerald,  (15  Pet.,  407 ;)  Lytle  vs.  The  State  of  Arkansas, 
(9  How.,  333;)  Barnard’s  Heirs  vs.  Ashley’s  Heirs,  (18 
How.,  43;)  4  Opin.  Attys  Gen.,  71.  In  none  of  these  cases 
did  the  defendant  have  a  patent,  and  in  some  of  them  not 
even  an  entry;  yet  the  Supreme  Court  held  that  the  lands 
affected  by  the  adverse  interests  were  excluded  from  the 
respective  grants. 

The  internal  improvement  grant,  made  to  the  States  in 
the  8th  section  of  the  act  of  4th  September,  1841,  contains 
no  reservation  in  favor  of  pre-emptors;  yet  Attorney  Gen¬ 
eral  Legare  decided,  on  the  question  being  submitted  to 
him,  that  all  valid  pre-emption  claims  were  presumptively 
excluded,  whether  entries  had  been  made  or  not. 

6.  That  the  decision  of  the  General  Land  Office,  award¬ 
ing  this  land  to  the  defendants,  and  the  ruling  of  the  de¬ 
partment,  under  date  of  June  22,  1866,  are  anomalous  in 
character,  and  not  in  harmony  with  other  decisions  involv¬ 
ing  points  exactly  similar  in  their  legal  aspects;  the  odd- 
numbered  sections  appearing  upon  the  records  in  one  case 
as  swamp  selections,  and  in  others  as  part  of  Spanish  grants, 
when  the  lines  of  the  respective  roads  were  located.  (See 
case  of -Addison  P.  Brewer,  Wellington  R.  Burt  et  al.  vs. 
The  Flint,  Pere  Marquette,  and  Jackson,  Lansing,  and 
Saginaw  Railroads,  Ionia  land  district,  Michigan,  decided 
in  the  General  Land  Office,  January  30, 1868,  and  affirmed 
on  appeal;  the  case  of  Christian  Moeller  vs.  The  Southern 
Pacific  Railroad  Company,  decided  by  Secretary  Browning 
February  9, 1869;  William  T.  Wallace  et  al.  vs.  The  West¬ 
ern  Pacific  Railroad  Company,  decided  by  Secretary  Cox 
November  27,  1869;  and  the  case  of  R.  C.  Sargent  et  al., 
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S.  V.  Treadway  et  al.  vs.  The  Western  Pacific  Railroad 
Company,  decided  by  the  last-named  Secretary  July  7, 
1870,  and  approved  and  sanctioned  by  the  Attorney  Gen¬ 
eral  of  the  United  States  March  7,  1871.) 

In  the  first  case  the  swamp  selections  were  cancelled 
after  the  lines  of  the  roads  had  been  definitely  fixed;  in. 
the  second  there  was  included  within  the  lateral  limits  of 
the  grant  to  the  Southern  Pacific  Railroad  a  body  of  land 
previously  withdrawn  from  market  by  the  Secretary  of  the 
Interior  in  anticipation  of  a  grant  expected  to  be  made  to 
the  San  Francisco  and  San  Jos6  Railroad  Company,  which, 
however,  never  was  made;  in  the  third,  certain  odd-num¬ 
bered  sections  were  excluded  from  a  Mexican  grant  by  a 
resurvey,  under  the  direction  of  the  court;  and  in  the  last 
case  the  odd-numbered  sections  claimed  by  the  railroad 
company  were  embraced  within  the  boundaries  of  the  Mo- 
quelemos  grant  in  the  State  of  California,  which  grant  was 
in  litigation,  pending,  and  undetermined  in  the  Supreme 
Court  of  the  United  States  at  the  time  the  railroad  grant 
took  effect,  but  was  subsequently  pronounced  invalid.  In. 
all  these  cases  the  department  ruled  that  the  odd-numbered 
sections,  on  being  released  from  such  previous  reservations, 
belonged  to  the  United  States,  and  that  the  railroad  compa¬ 
nies  had  no  claim  to  them,  notwithstanding  they  were  in¬ 
cluded  within  the  lateral  limits  of  their  respective  grants, 
for  the  reason  that  when  these  took  effect  said  odd-num¬ 
bered  sections  were  embraced  in  reservations,  and  as  such 
were  expressly  excluded  from  the  grants  made  to  the  sev¬ 
eral  railroad  companies. 

In  their  first  argument  defendants  presented  the  follow¬ 
ing  propositions : 

1.  That  the  grant  to  themselves  operates  upon  every 
alternate  section  designated  by  odd  numbers  within  its 
limits,  subject  to*existing  rights,  with  but  one  exception, 
mineral  lands.  That  the  words,  “  to  which  a  pre-emption 
or  homestead  claim  may  not  have  attached  at  the  time  the 
line  of  the  road  was  definitely  fixed,”  were  put  in  as  a  sav¬ 
ing  clause,  for  the  purpose  of  saving  the  rights  of  persons 
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who  in  good  faith  had  settled  upon  lands  within  the  grant 
prior  to  the  time  the  grant  took  effect.  That  the  nature 
of  a  saving  clause  is  to  preserve  a  former  right,  not  to  cre¬ 
ate  a  new  one.  The  object  and  intent  of  Congress  was 
simply  to  limit  the  general  words,  “ every  alternate  section” 
so  that  the  grant  should  not  interfere  with  the  private 
rights  of  individuals.  Admit  that  legislative  grants  of 
land  to  railroad  companies  must  be  construed  strictly, 
but  insist  that  such  statutes  must  at  the  same  time  be  con¬ 
strued  with  reference  to  the  intent  and  particular  object 
of  the  grant. 

2.  Admit  that  Hinks  was  in  possession  of  land  in  con¬ 
troversy,  under  his  homestead  entry,  when  the  line  of  the 
road  became  definitely  fixed;  but  insist  that  his  claim, 
being  merely  an  inchoate  right,  became  void  from  its 
inception  on  his  failure  to  comply  with  the  law;  and  that 
therefore  said  land  never  was  lawfully  appropriated,  but 
remained  a  part  of  the  public  domain.  (Cite  Wynn  vs. 
Garland,  36  Ark.,  440.)  Contend  that,  according  to  the 
authority  of  Wilcox  vs.  Jackson,  (13  Pet.,  513,)  cited  by 
plaintiff,  the  land  must  be  legally  appropriated  before  it 
becomes  severed  from  the  public  domain. 

3.  That  if  the  clause,  “*to  which  a  pre-emption  or  home¬ 
stead  claim  may  not  have  attached  at  the  time  the  line  of 
the  road  is  definitely  fixed, ”  had  not  been  introduced,  the 
land  in  question  would  certainly  have  passed  to  the  rail¬ 
road  company;  for  an  inchoate  right,  until  patent  issues, 
remains  within  the  discretion  of  the  grantor.  (Cite  Fluker 
vs.  Doughty,  15  La.  An.,  673.)  And  if  this  proposition  is 
admitted,  it  follows,  they  claim,  that  at  the  time  the  grant 
was  made,  the  land  in  dispute  was  part  of  the  public  do¬ 
main,  subject  to  appropriation  by  an  act  of  Congress. 

The  exception  of  a  particular  thing  from  general  words 
proves  that,  in  the  opinion  of  the  law-givfer,  the  thing  ex¬ 
cepted  would  be  within  the  general  clause,  had  the  excep¬ 
tion  not  been  made.  (Cite  Brown  vs.  The  State  of  Maryland, 
12  Wheat.,  438.) 

4.  That  the  general  system  of  legislation  upon  the  sub- 
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ject-matter  all  goes  to  show  that  this  land  did  not  revert 
to  the  Government,  but  belongs  to  the  railroad  company. 
Refer  to  numerous  acts  of  Congress  pertaining  to  the  alter¬ 
nate  mn-numbered  sections  within  railroad  limits  as  public 
lands,  no  mention  ever  being  made  of  any  odd-numbered 
sections  within  such  limits  belonging  to  the  Government, 
and  claim  that  the  affirmative  words  in  these  statutes,  that 
the  even-numbered  sections  belong  to  the  Government, 
should  be  construed  as  a  negative  of  that  which  is  not 
affirmed,  or  that  no  odd-numbered  sections  belong  to  the 
Government.  (Cite  5  Texas,  408.) 

5.  That  defendant’s  view  of  the  subject  is  in  harmony 
with  all  the  decisions  of  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior  on  this  and 
all  similar  questions,  and  that  the  Commissioner’s  decision 
is  in  accordance  with  the  strict  letter  of  the  law,  the  gen¬ 
eral  system  of  legislation,  and  all  former  precedents,  and 
ought  to  be  affirmed. 

The  grant  to  defendants,  in  the  19tli  section  of  the  act  of 
July  2,  1864,  (vol.  13,  p.  364,  Stats,  at  Large,)  is  in  the 
following  words,  the  different  clauses  being  distinguished 
by  us  by  different  types  : 

“Sec.  19.  And  be  it  further  enacted ,  That  for  the  purpose 
of  aiding  in  the  construction  of  said  road  there  be,  and 
hereby  is,  granted  to  said  Burlington  and  Missouri  River 
Railroad  Company  *  every  alternate  section  of  public  land, 
(excepting  mineral  lands,  as  provided  in  this  act,)  designated 
by  odd  numbers,  to  the  amount  of  ten  alternate  sections  per 
mile  on  each  side  of  said  road,  on  the  line  thereof,  and  not 
sold ,  reserved ,  or  otherwise  disposed  of  by  the  United  States ,  and 
to  which  a  pre-emption  or  homestead  claim  may  not  have  attached 
at  the  time  the  line  of  said  road  is  definitely  fixed:  Provided , 
Said  company  shall  accept  this  grant  within  one  year  from 
the  passage  of  this  act,  by  filing  such  acceptance  with  the 
Secretary  of  the  Interior;  and  shall  also  establish  the  line 
of  said  road,  and  file  a  map  thereof  with  the  Secretary  of 
the  Interior,  within  one  year  of  the  date  of  said  acceptance, 
when  the  Secretary  shall  withdraw  the  lands  embraced  in 
this  grant  from  market.’” 

In  his  first  brief  defendants’  counsel  contended  that  the 
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grant  operates  upon  every  odd-numbered  section  within  its 
limits,  subject  to  existing  rights,  with  but  one  exception — 
mineral  lands.  This  was  his  leading  proposition,  and  he 
took  special  pains  to  controvert  the  plaintiff’s  position, 
that  the  grant  is  not  general,  as  to  the  odd-numbered  sec¬ 
tions,  but  operates  only  upon  those  to  which  no  adverse 
right  attached  at  the  time  the  line  of  the  road  was  located, 
and  which  had  not  been  otherwise  disposed  of. 

In  his  second  argument,  however,  he  states  the  reserva¬ 
tions  of  the  grant  as  follows : 

“  1.  To  reserve  to  the  United  States  all  even-numbered 
sections. 

“2.  To  except  from  the  operation  of  said  grant  all  min¬ 
eral  lands. 

“  3.  The  grant  not  to  extend  to  lands  that  had  been  sold, 
reserved,  or  disposed  of  by  the  United  States. 

4.  The  grant  shall  not  disturb  the  rights  of  homestead 
or  pre-emption  claimants.”  The  counsel  for  defendants 
further  continues :  “Lands  sold,  reserved,  or  disposed  of 
once  by  the  United  States  cannot  be  included  in  the  grant. 
The  case  of  Wilcox  vs.  Jackson,  13  Peters,  513,  settles 
that  point.” 

But  this  is  a  complete  surrender  of  the  main  point  in 
his  first  argument.  If  the  grant  does  not  extend  to  lands 
sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  it  cannot,  as  defendants  first  contended,  operate 
generally  upon  the  odd  sections  within  its  limits,  subject 
merely  to  existing  rights.  If  lands  sold,  reserved,  or 
otherwise  disposed  of,  are  reserved  from  the  grant, 
then  mineral  lands  are  not  the  only  exception,  as  Mr. 
Marquette  at  first  insisted.  We  therefore  have  his  ad¬ 
mission  that  the  grant  takes  effect  only  on  some  of 
the  odd-numbered  sections,  and  that  others — to  wTit, 
those  that  were  sold,  reserved,  or  otherwise  disposed  of, 
are  expressly  excluded  from  its  operation.  In  making 
this  admission,  defendants  have  completely  surrendered 
their  first  proposition,  that  the  grant  operates  generally 
upon  the  odd  sections,  subject  to  existing  rights;  be¬ 
cause  land  sold,  reserved,  or  otherwise  disposed  of,  may 
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again  become  part  of  the  public  domain  by  the  cancellation 
of  the  sale,  reservation,  or  prior  disposition,  which  fre¬ 
quently  happens  from  various  causes. 

They  now  insist  that  the  grant  makes  a  distinction 
between  “lands  sold,  reserved,  or  otherwise  disposed  of,5’ 
and  “pre-emption  and  homestead  claims;”  and  contend 
that  odd-numbered  sections,  to  which  such  claims  have 
attached,  pass  under  their  grant,  subject  to  the  rights  gf 
settlers.  But  the  distinction  is  one  that  is  made  by 
themselves.  It  is  not  found  in  the  statute.  Lands  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States 
are  specifically  classed  with  lands  to  which  pre-emption 
or  homestead  claims  may  have  attached.  The  statute  puts 
them  all  in  the  same  category.  It  makes  no  reservation 
of  pre-emption  and  homestead  rights.  The  reservation 
expressly  pertains  to  the  lands  to  which  such  claims 
have  attached.  The  grant  specifically  excepts  or  excludes, 
in  addition  to  mineral  lands,  five  descriptions  or  classes  of 
land:  1st.  Such  as  are  found  to  have  been  sold  when  the 
line  of  the  road  is  definitely  fixed;  2d.  Such  as  have  been 
reserved;  8d.  Such  as  have  been  otherwise  disposed  of  by 
the  United  States — as  for  instance  lands  granted  to  other 
railroad  companies,  or  to  the  States  under  the  swamp  or 
internal  improvement  acts;  4th.  Lands  to  which  pre-emp¬ 
tion  claims  have  attached;  and  5th.  Those  to  which  home¬ 
stead  claims  have  attached.  The  statute  makes  precisely 
the  same  disposition  of  one  class  as  of  the  other;  and  as 
defendants  admit  three  of  these  five  classes  to  be  reserved 
from  their  grant,  they  are  logically  bound  to  admit  that 
the  other  two  classes  are  also  reserved.  They  admit  that  if 
Hinks  had  continued  on  the  land  in  controversy,  he  would 
have  been  entitled  to  a  patent  from  the  United  States,  and 
that  such  patent  would  have  conveyed  to  him  the  legal 
title.  But  if  Congress  granted  the  land  to  the  railroad 
company  subject  to  his  prior  rights,  how  could  the  United 
States  afterwards  make  him  a  legal  title?  How  could  Con¬ 
gress  grant  the  title  to  defendants,  and  still  retain  it  for  the 
benefit  of  Hinks  ?  At  all  events  it  is  a  strained  effort  to 


10 


pretend  that  any  such  result  has  been  effected  by  the  lan¬ 
guage  used  in  the  grant.  If  the  Government  would  have 
been  able  in  1869  to  make  a  complete  title  to  Hinks, 
had  he  continued  in  possession  of  his  claim,  it  certainly 
had  not  granted  the  land  to  the  railroad  company  in  1864; 
otherwise  there  would  have  been  a  full  and  complete  title 
in  the  Government,  and  at  the  same  time  a  vested  interest 
in.  the  defendants  for  the  same  land,  which  would  have 
been  an  impossibility.  The  railroad  company  is  a  donee, 
of  lands  as  a  mere  gratuity.  It  had  no  prior  claim 
to,  and  has  no  rights  outside  of  its  grant.  The 
fact  that  the  Government  always  issues  patents  to  pre¬ 
emption  and  homestead  claimants  within  the  limits  of  rail¬ 
road  grants,  shows  that  this  class  of  lands  is  always  reserved. 
The  idea  that  it  is  granted  subject  to  pre-emption  and  home¬ 
stead  rights  is  supported  neither  by  the  language  of  the 
statutes  nor  by  the  practice  of  the  Government  in  issuing 
patents  to  the  claimants.  Their  rights  are  always  adjusted 
in  the  executive  departments,  where  all  matters  pertaining 
to  the  acquisition  of  title  under  the  public  land  system  of  the 
United  States  are  administered.  Grantees,  under  special 
acts  of  Congress,  have  never  been  recognized  as  holding 
interests  adverse  to  bona  fide  settlers,  whose  rights  had  reg¬ 
ular  inception  prior  to  the  taking  effect  of  such  grants. 
They  have  never  been  notified  of  a  settler’s  application 
to  prove  up  and  demand  his  patent.  The  latter  is  always 
treated  as  in  possession  of  United  States  land,  and  matters 
relating  to  his  claim,  as  being  exclusively  between  himself 
and  the  Government.  In  the  statutes  regulating  settle¬ 
ment  rights  abundant  provision  is  made  for  the  adjustment 
of  conflicting  claims,  but  the  Government  is  always  as¬ 
sumed  to  be  the  exclusive  owner  of  the  land,  and  no  other 
rights  or  interests  except  those  of  the  settlers  on  the  one 
hand  and  the  United  States  on  the  other  are  contemplated 
in  these  enactments.  The  very  act  of  inviting  settlements 
and  holding  the  land  open  for  such  a  purpose  imposes 
upon  the  Government  the  obligation  to  reserve  from  all 
other  methods  of  disposal  the  tracts  to  which  such  rights 
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have  attached ;  because  in  this  way  only  can  it  make  the 
claimant  a  clear  title  and  extend  to  him  complete  protec¬ 
tion.  If  Congress  were  to  grant  these  lands  to  railroad 
companies,  then  every  company  would  be  an  adverse 
claimant  to  every  settler  on  them,  and  the  patent  issued 
to  the  pre-emption  or  homestead  claimant  would  fur¬ 
nish  him  no  adequate  security.  The  company  would 
not  be  concluded  by  the  action  of  the  department, 
although  the  statute  might  reserve  the  rights  of  settlers. 
The  latter  might  be  compelled  to  defend  their  titles  in 
the  courts,  notwithstanding  they  held  patents,  because 
the  Government  could  not  make  a  valid  title  to  a  set¬ 
tler  if  the  company  could  show  a  technical  defect  to 
his  claim.  Every  question  relating  to  it  would  be  sub¬ 
ject  to  reinvestigation,  and  the  matter  might  be  car¬ 
ried  from  one  tribunal  to  the  other,  until  every  settler 
upon  an  odd-numbered  section  would  be  compelled  to 
abandon  his  land  from  inability  to  carry  on  the  contest 
its  possession  involved.  Among  the  cases  proved  up 
there  would  be  comparatively  few  to  which  some  plaus¬ 
ible  objection  might  not  be  found;  and  the  opportunity 
would  seldom  be  wanting  to  get  possession  of  every 
desirable  tract  adversely  held  through  the  influence  and 
power  the  company  would  possess,  in  virtue  of  their 
right  to  contest  every  claim  in  the  judicial  tribunals. 
The  obligation  of  the  Government  to  the  settlers  on 
its  public  domain  could  not  be  faithfully  discharged 
under  such  a  policy ;  and  it  is  to  save  them  from  the 
expense  and  inconvenience  of  vexatious  litigation  in 
the  judicial  tribunals,  that  Congress  always  reserves  the 
lands  to  which  their  rights  have  attached  from  statutory 
grants. 

If  grantees  under  special  acts  of  Congress  had  even  a 
contingent  interest  in  such  lands,  vesting  in  them  a  title 
to  the  same  on  being  abandoned  by  the  settlers,  they 
would  have  a  motive  to  encourage  abandonments.  Sev¬ 
eral  years  since  the  Commissioner  of  the  General  Land 
Oflice  discovered  that  a  railroad  company  in  California 
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had  entered  into  an  arrangement  with  preemptors  set¬ 
tled  upon  odd-numbered  sections  before  the  railroad 
grant  took  effect,  and  within  the  limits  of  the  same, 
that  if  they  would  abandon  their  claims  under  Uni¬ 
ted  States  laws,  the  company  would  immediately  sell 
them  the  same  lands  at  one  dollar  per  acre,  instead  of  a 
dollar  and  a  quarter,  the  minimum  price  under  the  pre¬ 
emption  act.  This  was  soon  after  the  department  decision 
of  June  22,  1866,  that  abandoned  pre-emption  and  home¬ 
stead  tracts  inure  to  the  railroad  companies;  the  Califor¬ 
nia  company  expecting  to  realize  by  the  operation  the  sum 
of  one  dollar  for  every  acre  so  abandoned;  while  the  set¬ 
tler  was  also  to  be  a  gainer  by  the  transaction  by  getting 
his  land  twenty-five  cents  per  acre  less  than  he  had  to  pay 
for  it  to  the  United  States.  The  matter  was  carried  on  so 
boldly,  that  it  came  to  the  knowledge  of  the  department 
sooner  than  was  intended,  and  the  Commissioner  refused 
to  stand  by  the  rule  that  the  abandoned  tracts  belong  to 
the  railroad  company,  as  the  proof  showed  the  abandon¬ 
ment  to  have  been  brought  about  through  its  own  agency. 
The  circumstance,  however,  shows  that  it  would  be  bad 
policy  so  to  frame  a  land  grant  as  to  vest  in  the  grantees 
the  title  to  tracts  abandoned  by  pre-emption  and  home¬ 
stead  settlers  after  the  grant  had  taken  effect;  and,  being 
contrary  to  good  policy,  the  presumption  is  that  no  such  a 
result  was  intended  by  the  legislature.  The  theory  runs 
directly  counter  to  the  whole  history  of  these  grants  and 
to  the  spirit  of  our  public  land*system.  It  has  no  place 
in  it,  and  finds  no  congenial  regulation  or  practice.  It  is 
contrary  alike  to  sound  policy,  to  good  faith  on  the  part 
of  the  Government,  and  to  every  precedent  to  be  found  in 
the  statutes,  where  the  settlers’  claims  had  regular  and  bona 
fide  inception,  and  the  special  grantee  had  no  prior  equit¬ 
able  claim  to  the  land.  The  position  has  no  tenable  ground 
to  rest  upon.  The  Government  always  reserves  such  lands 
for  the  benefit  of  claimants  under  the  improvement  laws. 
It  stands  ready  to  make  title  to  every  settler,  and  to  that 
end  reserves  every  tract  shown  by  the  land  records  to  be 
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thus  claimed  at  the  date  when  a  grant  takes  effect.  If  the 
settler  fails  to  show  himself  entitled  to  a  patent  he  cannot 
get  it,  and  the  title  to  the  tract  remains  in  the  Government. 
It  was  reserved  in  the  expectation  that  he  would  perfect 
his  claim.  His  failure  to  do  so  was  not  foreseen,  and 
no  provision  was  made  in  anticipation  of  it.  Such 
tracts  therefore  simply  remain  Government  land,  subject 
to  future  disposal  under  the  general  land  system. 

Defendants  admit  that  statutes  granting  lands  to  corpor¬ 
ations  must  be  construed  strictly,  but  insist  that  they  must 
nevertheless  be  construed  with  reference  to  the  intent  and 
particular  object  of  the  grant.  This  is  true,  if  it  is  meant 
that  they  must  be  construed  according  to  the  intent  ex¬ 
pressed  in  the  grant,  to  be  collected  from  the  language 
used  and  by  comparing  the  different  parts  of  the  statute, 
aided,  when  necessary,  by  an  examination  of  other  acts  in 
pari  materia .  But  if  it  is  meant  that  a  judicial  or  executive 
officer  may  incorporate  into  a  statute,  under  the  guise  of 
interpretation,  his  own  theories  and  notions  of  what  the 
legislature  intended,  or  may  be  supposed  to  have  intended, 
the  proposition  is  untenable.  If  that  is  what  the  defend¬ 
ants  mean  by  interpreting  a  statute  according  to  the  intent 
of  the  legislature,  we  dissent  from  the  doctrine  as  most 
erroneous  and  vicious. 

The  statute  before  us  is  very  explicit,  and  altogether  free 
from  doubt  as  to  its  meaning.  It  gives  to  defendants  such 
odd-nnmbered  sections,  within  certain  limits,  as  at  a  given 
date  should  be  found  not  to  belong  to  any  of  several  de¬ 
scribed  classes  of  lands.  At  the  date  mentioned  the  tract 
in  disnute  did  belong  to  one  of  these  classes.  Is  it  not 
plain  then,  that  it  is  excluded  from  the  grant?  Of  what 
avail  are  artificial  rules  of  construction  in  a  case  like  this? 
Can  they  render  the  meaning  more  obvious  than  the  lan¬ 
guage  of  the  act  itself  makes  it  ?  The  supreme  court  of 
Michigan,  in  the  case  of  Bidwell  et  al.  vs.  Whitaker  et  al.y 
(1  Mich.,  469,  479,)  held,  that  “It  is  only  where  a  statute 
is  ambiguous  in  its  terms  that  courts  exercise  the  power  of 
so  controlling  its  language  as  to  give  effect  to  what  they 
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may  suppose  to  have  been  the  intention  of  the  law-maker. 
In  the  statute  before  us  the  language  admits  of  but  one 
construction.  No  doubt  can  arise  as  to  its  meaning.  It 
must,  therefore,  be  its  own  interpreter.” 

We  commend  this  most  sensible  language  to  the  de¬ 
fendants,  and  their  distinguished  and  able  counsel,  Hon. 
Mr.  Marquette.  Every  word  of  it  applies  to  their  grant, 
which  also  is  its  own  best  interpreter.  But  the  defendants 
insist  that  all  Congress  had  in  view  was  to  protect  the 
rights  of  settlers;  that  the  intention  was  to  grant  the  com¬ 
pany  the  odd-numbered  sections  with  a  saving  of  such 
prior  rights.  We  have  already  stated  that  Congress  always 
protects  these  rights  by  withholding  the  lands  from  grant. 
That  in  no  other  way  could  they  be  effectually  protected. 
The  object  undoubtedly  was  to  protect  the  rights  of  set¬ 
tlers,  but  to  effect  it  the  lands  subject  to  such  rights  were 
reserved.  Suppose  it  now  turns  out  that,  in  some  instances, 
the  reservation  was  unnecessary.  The  circumstance  creates 
no  embarrasment  to  any  one.  The  railroad  company  gets 
the  same  amount  of  land  it  would  have  received  if  the  set¬ 
tlers  had  all  perfected  their  claims.  But  if  Congress  had 
granted  them  to  the  company,  even  with  a  saving  of  the 
rights  of  the  settlers,  the  good  faith  of  the  Government 
would  have  been  compromised,  for  the  settlers  had  a  right 
to  assume  that  it  would  remain  the  exclusive  owner  of 
them  until  they  had  completed  their  titles. 

But  how  do  the  defendants  know  anything  about  the 
intention  of  Congress,  except  as  they  find  it  revealed  in 
the  statute?  The  latter  makes  a  reservation  of  lands;  de¬ 
fendants  insist  that  Congress  simply  intended  to  reserve 
certain  adverse  rights.  At  best  this  is  a  mere  presumption. 
They  assume  this  to  have  been  the  intention,  although  the 
statute  says  nothing  about  reserving  rights.  They  appeal 
to  the  Secretary  to  set  aside  the  expressed  intention  of  the 
grant,  and  to  substitute  in  its  place  the  presumed  inten¬ 
tion.  They  ask  that  the  presumed  intention  may  prevail 
over  that  which  is  expressed.  The  plaintiff  objects  to  such 
a  method  of  interpretation,  as  contrary  to  every  rational 
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theory  of  construction,,  and  as  being  especially  objection¬ 
able  in  the  case  of  a  legislative  grant  of  lands  to  a  railroad 
company.  We  insist  that  the  department  has  no  right  to 
administer  any  other  intention  than  such  as  Congress  has 
used  fit  words  to  express.  “Although  the  spirit  of  a  stat¬ 
ute  is  to  be  regarded  no  less  than  its  letter,  yet  the  spirit 
is  to  be  collected  from  the  letter;  ”  and  it  would  be  a  dan¬ 
gerous  rule  in  practice  to  infer  from  extrinsic-  circumstances 
that  lands  excluded  by  the  express  language  of  a  grant 
may,  nevertheless,  be  included  in  it  by  following  a  pre¬ 
sumed  intention  on  the  part  of  Congress.  In  the  case  of 
King  vs.  Burrell,  (12  A.  &E.,468,)  Patterson,  J.,  remarked: 
“I  see  the  necessity  of  not  importing  into  statutes  words 
which  are  not  to  be  found  there.  Such  a  mode  of  inter¬ 
pretation  only  gives  occasion  to  endless  difficulty.”  In 
another  case  (Lamond  vs.  Eiffe,  3  Q.  B.,  910,)  Lord  Den¬ 
man  observed:  “We  are  required  to  add  some  arbitrary 
words  to  the  section.  We  cannot  introduce  any  such  quali¬ 
fication;  and  I  cannot  help  thinking  that  the  introduction 
of  qualifying  words  in  the  interpretation  of  statutes  is 
frequently  a  great  reproach  to  the  law.”  “It  is  the  duty 
of  all  courts,”  says  Tindal,  C.  J.,  in  Everett -vs.  Wells,  (2 
Scott,  1ST.  C.,  531,)  “to  confine  themselves  to  the  words  of 
the  legislature — nothing  adding  thereto,  nothing  dimin¬ 
ishing.”  In  the  case  Brandling  vs.  Barrington,  (6  Barn.  & 
Cres.,  160,  164,)  Lord  Tenterden  used  this  significant  lan¬ 
guage:  “Speaking  for  myself  alone,  I  cannot  forbear  ob¬ 
serving  that  I  think  there  is  always  danger  in  giving  effect 
to  what  is  called  the  equity  of  a  statute,  and  that  it  is  much 
safer  and  better  to  rely  on  and  abide  by  the  plain  words, 
although  the  legislature  might  possibly  have  provided  for 
other  cases,  had  their  attention  been  directed  to  them.” 
And  our  own  Judge  Marshall,  in  The  Schooner  Paulina’s 
Cargo  vs.  The  United  States,  (7  Cranch,  52,  60,)  said:  “In 
construing  these  laws  it  has  been  truly  stated  to  be  the 
duty  of  the  court  to  effect  the  intention  of  the  legislature; 
but  this  intention  is  to  be  searched  for  in  the  words  which 
the  legislature  has  employed  to  convey  it.” 
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And  so  the  Attorney  General  of  the  United  States  de¬ 
cided  in  a  case  submitted  to  him  in  1857.  “  The  act/’  he 

says,  “  must  be  construed  ex  visceribus  suis.  Congress 
addresses  the  executive  and  judicial  departments  of  the 
Government  only  through  the  statute-book.  When  we 
speak  of  the  intent  of  the  legislature,  we  refer  to  the  mean¬ 
ing  of  the  words  used  in  their  act,  and  not  to  the  unex¬ 
pressed  thought  which  may  have  been  in  the  minds  of  the 
members.”  (9  Op.  Att.  Gen.,  57.)  See  also  Aldridge  vs. 
Williams,  (3  How.,  1;)  Sedgwick  on  Statutory  and  Con¬ 
stitutional  Law,  243,  382;  Dwarris  on  Statutes,  557, 
560. 

No  more  reprehensible  doctrine  could  well  be  conceived 
than  that  of  construing  statutes,  and  particularly  statutory 
grants,  according  to  some  presumed  intention  of  the  legis¬ 
lature,  in  the  absence  of  any  language  expressing  such 
intention.  It  was  by  just  such  a  method  of  interpretation 
that  the  defendants  came  very  near  obtaining  a  million  and 
a  half  or  two  million  acres  more  land  under  this  grant 
than  they  were  legally  entitled  to,  and  the  illustrations  of 
the  impropriety  and  impolicy  of  the  rule  might  be  greatly 
multiplied.  The  attempt  to  make  the  grant  cover  the 
land  in  controversy,  is  of  the  same  character  as  the  effort 
to  convince  a  former  Secretary  that  it  had  no  lateral  lim¬ 
its,  and  that  the  defendants  were  entitled  to  select  their 
lands  at  any  distance  from  the  line  of  the  road,  wherever 
they  could  find  an  odd-numbered  tract,  “  not  sold,  reserved, 
or  otherwise  disposed  of  by  the  United  States,  and  to  which 
neither  a  pre-emption  nor  homestead  claim  had  attached.” 
At  that  time,  when  the  defendants  were  listing  ten  sec¬ 
tions  per  mile  on  each  side  of  the  road,  without  regard  to 
distance,  they  were  of  the  opinion  that  all  the  above  de¬ 
scriptions  of  land,  beginning  with  the  word  “sold,”  were 
excluded  from  their  grant.  When  a  succeeding  Secretary 
restricted  them  to  twenty-mile  limits  on  each  side  of  their 
road,  they  faced  about,  and  contended  that  their  grant 
covered  all  the  odd-numbered  sections  within  such  limits. 
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Finding  that  rather  an  untenable  position,  they  have  again 
modified  their  views  as  to  what  their  grant  really  means, 
and  now  admit  that  lands  sold,  reserved,  or  otherwise  dis¬ 
posed  of,  are  excluded,  but  still  cling  to  the  notion  that 
lands  to  which  pre-emption  and  homestead  claims  had 
attached  are  embraced,  and  that  they  are  entitled  to  them 
if  abandoned  after  the  line  of  their  road  was  located. 
They  may  have  been  aided  in  coming  to  the  conclusion 
that  lands  sold,  reserved,  and  otherwise  disposed  of,  are 
not  embraced,  by  the  fact  that  no  tracts  answering  to  these 
descriptions  have  been  left  vacant,  and  that  the  admission 
will  therefore  cost  them  nothing.  But  as  to  the  other 
tracts,  abandoned  by  settlers,  there  is  a  question  of  “loss 
and  gain,”  which  they  appear  to  treat  as  the  most  im¬ 
portant  of  all  rules  in  the  construction  of  land  grants. 

If  there  could  be  any  doubt  as  to  what  is  meant  by  the 
language  used  in  making  their  grant,  and  that  it  was  the 
intention  of  Congress  to  give  them  only  odd-numbered 
tracts,  free  from  every  kind  of  adverse  right  at  the  time  it 
took  effect  upon  the  dependent  lands,  it  might  be  removed, 
we  think,  by  comparing  it  with  other  statutes  in  pari  materia 
with  it.  Take,  for  instance,  the  grant  to  the  Northern 
Pacific  Railroad  Company  of  July  2,  1864;  that  made  in 
favor  of  a  road  from  Folsom  to  Placerville,  in  California, 
July  13,  1866;  to  the  Atlantic  and  Pacific,  July  27,  1866; 
and  to  the  road  from  Stockton  to  Copperopolis,  in  Cali¬ 
fornia,  March  2, 1867.  In  each  of  these  statutes  the  grant 
consists  of  odd-numbered  sections,  “whenever  the  United 
States  have  full  title,  not  reserved,  sold,  granted,  or  other¬ 
wise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights  at  the  time  the  line  of  the  road  is  definitely 
fixed.”  In  the  grant  of  additional  lands  to  Arkansas  and 
Missouri,  July  28,  1866,  reviving  and  extending  the  pro¬ 
visions  of  a  former  railroad  grant,  the  donation  consists  of 
odd-numbered  sections,  “  excepting  lands  reserved  or  other¬ 
wise  appropriated  by  law,  or  to  which  the  right  of  pre¬ 
emption  or  homestead  settlement  has  attached.”  The  act 
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of  May  4,  1870,  granting  lands  in  aid  of  a  road  from  Port¬ 
land  to  Astoria  and  McMinnville,  in  the  State  of  Oregon, 
donates  odd  sections  “not  otherwise  disposed  of,  or  re¬ 
served,  or  held  by  valid  pre-emption  or  homestead  right  at 
the  time  of  the  passage  of  this  act.”  In  the  last  two  grants 
the  status  of  the  land  at  the  time  the  acts  were  passed,  and 
in  the  others  at  the  times  the  lines  of  the  roads  were  defi¬ 
nitely  fixed,  determines  the  question  whether  they  are 
granted  or  not.  Further  quotation  is  unnecessary.  It 
appears  to  us  a  hopeless  undertaking  for  any  one  to  at¬ 
tempt  to  construe  such  language  as  importing  an  intention 
on  the  part  of  Congress  to  include  lands  to  which  pre¬ 
emption  and  homestead  claims  had  attached,  for  hardly 
any  phraseology  could  more  clearly  and  unequivocally  ex¬ 
press  the  contrary  purpose. 

2.  In  their  second  proposition  defendants  contend  that 
although  Hinks  was  in  the  possession  and  occupancy  of 
the  land  under  his  homestead  entry  at  the  time  the  line  of 
the  road  was  fixed,  yet,  having  abandoned  it  afterwards, 
his  entry  became  void  from  its  inception,  and  that  conse¬ 
quently  no  homestead  claim  had  ever  attached  to  the  land 
in  controversy. 

We  fail  to  perceive  how  an  entry  made  according  to  all 
the  requirements  of  law  by  a  qualified  settler  can  become 
void  from  its  inception  on  account  of  a  circumstance  occur¬ 
ring  a  year  or  two  after  it  is  made.  Any  effort  to  eject 
Hinks  from  the  land  previous  to  the  time  he  abandoned 
it  would  certainly  have  failed,  for  his  entry,  being  in  every 
respect  according  to  the  requirements  of  the  statute,  would 
have  been  pronounced  valid  either  in  the  courts  or  the  de¬ 
partment.  But  to  pronounce  an  entry  valid  from  its  incep¬ 
tion  before  its  abandonment,  and  invalid  from  its  inception 
after  its  abandonment,  involves  the  absurdity  of  the  same 
entry  being  both  valid  and  invalid  at  the  same  moment — 
the  moment  of  its  inception. 

The  homestead  law  itself  furnishes  an  answer  to  this 
theory.  Section  5  provides,  “  That  if,  at  any  time  after  the 
filing  of  the  affidavit,  as  required  in  the  second  section  of 
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this  aot,  and  before  the  expiration  of  the  five  years  afore¬ 
said,  it  shall  be  proven,  after  due  notice  to  the  settler,  to 
the  satisfaction  of  the  register  of  the  land  office,  that  the 
person  having  filed  such  affidavit  shall  have  actually 
changed  his  or  her  residence,  or  abandoned  the  said  land 
for  more  than  six  months  at  any  time,  then,  and  in  that, 
event,  the  land  so  entered  shall  revert  to  the  Government.” 
To  revert  means  to  return  to  the  proprietor  after  the  de¬ 
termination  of  a  particular  estate  in  the  land.  Now,  if  an 
abandoment  of  the  land  by  a  homestead  settler  made  his 
entry  void  from  its  inception,  there  could  be  no  reversion; 
for  such  an  entry  could  carry  with  it  neither  right,  title, 
interest,  nor  estate  in  the  land,  of  any  kind.  If  a  home¬ 
stead  settler  abandons  his  land  or  changes  his  residence, 
his  entry  becomes  voidable ,  but  requires  some  action  on 
the  part  of  the  Land  Office  before  the  land  covered  by  it 
reverts  to  the  Government.  The  fact  of  the  settler’s  de¬ 
linquency  must  be  established,  either  by  his  voluntarily 
coming  forward  and  surrendering  his  entry,  or  by  hearing 
proof  on  the  question,  after  notice  to  the  claimant,  if  his 
whereabouts  is  known.  When  this  is  done,  the  land  re¬ 
verts  to  the  Government.  But  the  fact  of  reversion  admits 
the  validity  of  the  entry  at  its  inception;  for  a  void  entry 
could  not  appropriate  the  land,  and  there  could,  therefore, 
be  nothing  to  revert.  The  fact  of  reversion  admits  that 
the  land  had  been  regularly  appropriated;  for  reversion  can 
take  place  only  in  cases  where  actual  appropriation  had 
been  effected. 

In  regard  to  the  authorities  quoted  by  defendants  in  their 
first  and  second  briefs,  touching  the  power  of  Congress  to 
grant  lands  occupied  by  settlers  upon  the  rule  that  an  in¬ 
choate  right  remains  within  the  discretion  of  the  grantor,, 
and  is  not  valid  against  the  Government,  as  decided  in 
Whitney  vs.  Frisbie,  (9  Wall.,  187,)  and  other  authorities, 
we  do  not  perceive  their  relevancy  to  the  point.  These 
authorities  relate  to  the  proposition  that  occupation  and 
improvement  of  public  land  with  a  view  to  pre-emption 
confer  no  vested  right  in  the  land,  and  that  Congress  may 
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grant  it  to  other  parties,  and  defeat  the  imperfect  rights 
of  the  settler.  The  defendants  do  not  claim  their  grant  to 
have  that  effect.  They  admit  that  the  rights  of  settlers  are 
saved,  and  simply  claim  the  land  in  the  event  that  these 
fail  to  comply  with  the  requirements  of  the  statute,  the 
land  being  granted,  as  they  contend,  subject  to  the  rights 
of  the  settlers.  Now,  on  that  proposition  their  authorities 
shed  no  light,  unless  it  is  to  show  its  want  of  soundness. 
They  are  to  the  effect  that  settlement  on  public  land  with 
the  view  to  pre-emption  confers  no  right  as  against  the 
Government;  that  until  the  settler  has  made  the  required 
proof,  and  paid  the  purchase-money,  he  has  acquired  no 
vested  interest  in  the  land,  and  Congress  may  at  any 
time  intervene  and  exempt  it  from  entry,  or  dispose  of 
it  by  grant,  and  defeat  the  rights  of  the  settler;  the  claim 
of  the  latter  being  simply  a  preference  right  to  acquire  the 
title,  as  against  other  settlers ;  but  that,  until  the  money  is 
paid,  he  has  acquired  no  title  nor  any  vested  interest  in  the 
land.  The  claim  of  the  pre-emptor,  according  to  these  au¬ 
thorities,  is  in  the  nature  of  a  jus  ad  rem;  a  contract  in  re¬ 
lation  to  land,  which  cannot  be  enforced  by  specific  per¬ 
formance.  Defendants  hold  that  a  homestead  claimant 
stands  upon  the  same  footing.  In  this  they  are  mistaken. 
But  assuming  for  the  present  that  the  position  is  correct, 
and  that  Congress  granted  the  tract  in  controversy  to  de¬ 
fendants  subject  to  the  rights  of  Hinks,  we  submit  that, 
according  to  their  theory,  he  would  have  no  rights  that  he 
could  enforce  against  the  railroad  company.  If,  like  a 
preemptor,  before  money  paid,  he  had  no  vested  interest 
in  the  land,  no  equitable  title  affecting  it  in  the  hands  of 
the  grantor,  he  could  certainly  acquire  no  greater  rights 
against  the  grantee,  and  the  defendants,  under  their  grant, 
would  consequently  take  such  title  as  the  United  States 
had,  which,  according  to  their  view,  was  unaffected  by  any 
adverse  right  of  the  homestead  claimant.  Their  position, 
logically  followed  out,  leads  to  the  conclusion,  that  the  only 
way  to  protect  the  rights  of  settlers  is  to  reserve  from  grant 
the  lands  to  which  their  claims  attach,  and  that  a  grant  of 
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the  lands,  with  a  reservation  of  their  rights  even,  would  af¬ 
ford  them  no  adequate  protection. 

It  would  not  be  difficult,  if  it  were  necessary,  to  show 
that  a  homestead  claim  differs  from  a  pre-emption  in  this, 
that  the  former  confers  a  vested  interest  in  the  land  from 
the  date  of  entry,  just  as  the  grant  to  defendants  confers 
such  an  interest  from  the  location  of  the  line  of  their  road. 
Both  are  in  the  nature  of  bounties  or  gratuities  on  the 
part  of  the  Government.  Each  rests  upon  conditions  sub¬ 
sequently  to  be  performed,  and  is  liable  to  be  defeated  by 
a  failure  to  comply  with  the  terms  annexed  to  it.  The 
rights  of  a  homestead  claimant  after  entry,  and  the  rights 
of  defendants  after  location  of  line  of  road,  are  substan¬ 
tially  alike.  The  twentieth  section  of  the  act  of  July  2, 
1864,  provides  for  the  appointment  of  commissioners  to 
examine  and  report  upon  the  character  of  the  road  built 
by  defendants  on  the  completion  of  each  twenty  miles, 
and  for  the  issuing  of  patents  upon  the  certificate  of  said 
commissioners  that  the  road  is  constructed  according  to 
law,  conveying  the  right  and  title  of  the  lands  to  de¬ 
fendants  as  far  as  the  road  is  completed.  The  company, 
therefore,  has  a  vested  interest  in  the  lands  from  the  date 
their  grant  took  effect  upon  them,  but  the  fee  remains 
in  the  Government  until  patents  issue.  The  title  of  the 
company  may  be  defeated  by  a  failure  to  comply  with 
the  requirements  of  the  statute,  or  by  an  amendment 
or  repeal  of  the  grant.  The  homestead  claimant  stands 
in  the  same  position.  He,  too,  acquires  a  vested  interest 
from  the  date  of  entry,  liable  to  be  defeated  by  failure  to 
comply  with  conditions  subsequent.  He  takes  his  land 
like  the  defendants  take  theirs,  as  a  donation  from  the 
Government,  on  the  payment  of  a  sum  of  money  merely 
sufficient  for  the  payment  of  surveying  and  office  expenses, 
and  upon  the  assumption  that  the  donation  will  contribute 
to  the  settlement  and  improvement  of  the  public  domain. 
The  reservation  in  defendants’  grant,  however,  applies  as 
well  to  pre-emption  as  to  homestead  claims,  and  applies  to 
either  from  the  moment  of  its  inception;  that  is,  if  the 
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pre-emptor  had  made  an  actual  settlement  in  person  on 
the  land  claimed,  and  the  homestead  settler  a  regular  entry, 
as  required  by  the  act,  prior  to  and  at  the  time  the  line  of 
the  road  was  definitely  fixed,  the  lands  of  both  are  covered 
by  the  reservation  and  excluded  from  the  grant.  There 
is  nothing,  either  in  the  language  of  the  grant  or  in  the 
circumstances  of  the  case,  to  justify  the  assumption  that 
lands  settled  on  under  either  law  were  intended  to  be  trans¬ 
ferred  to  the  defendants,  subject  to  the  rights  of  the  set¬ 
tlers.  It  is  obvious  that  Congress  intended  to  reserve  them 
for  future  disposition,  expecting  them  to  be  patented  to 
settlers  claiming  them  at  the  date  the  grant  took  effect,  and 
leaving  such  tracts  as  might  become  vacant  by  an  occasional 
abandonment  to  be  provided  for  by  future  legislation,  or 
to  be  disposed  of  under  the  general  system.  Such  was  the 
construction  put  by  the  Supreme  Court  of  the  United 
States,  in  Wolcott  vs.  Des  Moines  Company,  (5  Wall., 
688,)  upon  the  reservation  in  the  act  of  May  15, 1856,  grant¬ 
ing  lands  to  the  State  of  Iowa  to  aid  in  the  construction 
of  certain  railroads;  and  although  the  phraseology  in  one 
act  may  vary  from  that  in  the  other,  the  intention  to  with¬ 
hold  from  grant  the  lands  adversely  claimed  is  equally 
palpable  in  both. 

S.  Defendants’  third  proposition  claims  that  the  general 
system  of  legislation  upon  the  subject-matter  all  goes  to 
show  that  the  abandoned  pre-emption  and  homestead  claims 
within  railroad  limits  do  not  revert  to  the  Government,  but 
inure  to  the  benefit  of  the  railroad  companies.  In  support 
of  this  they  refer  to  numerous  acts  of  Congress  respecting 
public  lands  within  the  limits  of  railroad  grants,  which 
they  say  are  always  designated  as  even-numbered  sections, 
whereby  it  affirmatively  appears  that  such  sections  are 
Government  land,  and  by  negative  implication  that  the 
odd-numbered  sections  are  railroad  lands;  because  affirm¬ 
ative  words  in  a  statute,  they  say,  may  be  construed  as  a 
negative  of  that  which  is  not  affirmed.  , 

It  is  a  sufficient  reply  to  this  to  observe  that  the  statutes 
referred  to  use  general  terms,  and  that  there  is  no  occasion 
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for  a  precise  designation.  It  is  generally  true,  within  the 
limits  of  these  grants,  that  the  even-numbered  sections  are 
Government  lands  and  the  odd-numbered  sections  railroad 
lands;  but  the  title  of  the  United  States  is  not  exclusively 
confined  to  the  even  sections,  nor  the  claim  of  railroad 
companies  to  the  odd.  Defendants  admit  that  reserved 
lands  are  excluded  from  their  grant,  and  of  course  the  re¬ 
moval  of  the  reservation  and  restoration  of  the  lands  to 
market  would  leave  odd-numbered  sections  belonging  to 
the  Government.  The  act  of  March  3,  1853,  extending 
pre-emption  rights  of  certain  lands  therein  mentioned,  des¬ 
ignates  as  reservations,  lands  embraced  in  French  and 
Spanish  claims,  and  the  department  has  repeatedly  ruled 
that  such  lands  are  excluded  from  railroad  grants;  and  if, 
after  lines  of  road  are  fixed,  such  French  or  Spanish  claims 
are  declared  invalid  by  the  courts,  the  lands  revert  to  the 
public  domain,  and  the  odd-numbered  sections  do  not  inure 
to  the  benefit  of  railroad  companies.  It  is  evident,  there¬ 
fore,  that  the  Government  must  own  many  odd-numbered 
sections  within  the  limits  of  grants  made  to  railroad  com¬ 
panies.  So,  on  the  other  hand,  some  railroad  companies 
have  taken  the  even-numbered  sections,  and  others  both 
the  odd  and  the  even.  Defendants  themselves,  in  their 
grant  in  the  State  of  Iowa,  have  taken  odd  and  even-num¬ 
bered  sections,  not  only  within  the  six-mile  limits,  but  also 
within  the  twenty-mile  indemnity  limits. 

Although  it  is  generally  true  that  within  railroad  limits 
the  even  sections  are  Government  lands,  and  the  odd  sec¬ 
tions  railroad  lands,  yet  we  think  it  is  less  generally  true 
than  it  should  be,  or  would  be,  if  railroad  companies  were 
half  as  careful  not  to  exceed  the  just  limits  of  their  grants 
as  they  are  in  enforcing  the  provisions  of  the  statutes 
against  every  settler  holding  an  adverse  claim.  The  astute 
attorney  of  the  defendants  continues:  “In  all  these  acts 
Congress  affirms  that  within  the  limits  of  railroad  grants 
the  Government  has  nothing  but  even-numbered  sections; 
for  affirmative  words  in  a  statute  may  be  construed  as  a 
negative  of  that  which  is  not  affirmed.”  But  the  affirma- 
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tion  is  just  as  strong  that  the  railroad  companies  have 
nothing  hut  odd-numbered  sections,  for  the  maxim  quoted 
is  as  applicable  to  one  side  as  the  other;  and  if  defendants 
wish  to  ascertain  its  value  as  they  have  applied  it,  they  have 
only  to  test  it  in  connection  with  their  grant  in  the  State 
of  Iowa. 

When  applied  to  statutes,  it  has  force  only  in  cases 
where  precise  description  is  incumbent  upon  the  law¬ 
maker.  As,  for  instance,  in  the  grant  made  to  defendants, 
it  was  proper  and  necessa^  to  describe  the  lands  granted 
with  clearness  and  precision.  It  affirmatively  appears 
that  the  odd-numbered  sections,  if  not  sold,  reserved,  or 
otherwise  disposed  of,  and  if  certain  adverse  claims  had 
not  attached  to  them,  were  granted  to  defendants;  but 
nothing  is  affirmed  about  the  odd  sections  that  had  been 
sold,  reserved,  or  otherwise  disposed  of,  or  to  which  such 
adverse  claims  had  attached;  and  here  the  maxim  is  perti¬ 
nent,  that  the  affirmative  words  in  the  grant  may  be  con¬ 
strued  as  a  negative  of  that  which  is  not  affirmed;  and, 
consequently,  that  lands  sold,  &c.,  or  to  which  the  adverse 
claims  had  attached,  are  not  included  in  the  grant.  This 
conies  directly  within  the  rule  laid  down  in  5  Tex.,  418. 
Or,  if  defendants  wish  to  try  it  in  another  class  of  cases, 
they  may  apply  it  to  abandoned  homesteads,  as  specified 
in  section  5  of  the  act  of  May  20,  1862.  It  is  there  pro¬ 
vided  that,  on  the  fact  of  abandonment  being  established 
to  the  satisfaction  of  the  register,  the  land  shall  revert  to 
the  Government.  How,  as  the  affirmative  is  general  as  to 
all  abandoned  homestead  entries,  that  they  revert  to  the 
Government,  it  follows  negatively  that  they  never  inure  to 
a  railroad  company ,  for  “  affirmative  words  in  a  statute 
may  be  construed  as  a  negative  of  that  which  is  not  af¬ 
firmed.” 

4.  Much  stress  is  laid  by  the  defendants  upon  what  they 
are  pleased  to  call  a  settled  practice  in  the  General  Laud 
Office  and  Department  of  the  Interior,  which  they  claim 
determines  the  point  at  issue  in  their  favor  by  numerous 
precedents. 
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Even  if  the  claim  of  a  settled  and  uniform  practice  in 
the  department  were  correctly  stated,  we  should  still  insist, 
with  Attorney  General  Cushing,  that  decisions  in  the  de¬ 
partment  ar e  facts  and  not  rules  of  law,  and  that  the  sooner 
a  bad  precedent  is  overruled  the  better.  (See  vol.  7,  pp. 
153  and  154,  Opin.  Attorneys  General,  on  the  subject  of 
“Line  of  duty  in  relation  to  Pensions/’)  That  officer 
decided  the  question  submitted  to  him  according  to  his 
judgment  and  understanding  of  the  law,  without  regard 
to  the  precedents  in  the  Pension  Office.  Indeed,  it  is  not 
easily  seen  how  he  could  do  otherwise,  for  to  follow  the 
rulings  of  the  heads  of  bureaus  and  departments,  in  render¬ 
ing  his  opinions,  would  be  to  subordinate  his  judgment  to 
theirs,  whereas  the  statute  requires  him  to  advise  these 
officers  upon  questions  of  law,  when  requested  by  them, 
touching  any  matter  that  may  concern  their  departments. 
Considering  that  special  provision  is  made  for  this  by  stat¬ 
ute,  it  would  seem  to  be  eminently  proper  for  these  officers, 
whenever  the  correctness  of  a  department  ruling  is  seriously 
questioned,  to  submit  the  same  to  the  Attorney  General 
for  his  opinion.  If  the  practice  of  the  department  has 
been  wrong,  if  a  statute  has  been  misconstrued,  it  is  the 
duty  of  the  law  officer  of  the  Government  so  to  advise. 
He  is  not  bound  by  precedents  in  the  department;  and,  if 
he  advises  that  they  are  erroneous,  it  is  clearly  the  duty 
of  the  Secretary  to  abandon  them.  Under  such  a  state  of 
things  it  is  useless  to  insist  upon  the  obligatory  character 
of  department  precedents,  especially  of  such  as  have  never 
received  the  sanction  of  the  Attorney  General.  The  ques¬ 
tion  at  issue  in  his  case,  in  the  form  in  which  it  is  presented, 
has  never  been  submitted  to  that  officer.  If  it  had  been 
submitted,  it  is  almost  certain  that  no  such  practice  as  de¬ 
fendants  contend  for  would  have  grown  up,  and  the  ques¬ 
tion  now  made  would  long  since  have  been  disposed  of. 

These  department  precedents,  as  they  style  them,  so  far 
as  they  may  be  at  variance  with  the  views  here  presented, 
are  the  result  of  confusion  and  misconception  in  respect  to 
statutory  provisions.  In  the  early  history  of  railroad  grants 
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withdrawal  of  land  from  market  was  frequently  made  be¬ 
fore  the  granting  acts  were  passed.  Thus,  on  the  29th 
August,  1854,  Secretary  McClelland  ordered  the  restora¬ 
tion  to  market  of  the  lands  previously  reserved  for  railroad 
purposes  in  all  cases  where  grants  had  not  been  made  dur¬ 
ing  the  session  of  Congress  just  closed.  (1  Lester,  520.) 
Nevertheless,  in  1856,  when  numerous  acts  of  this  character 
were  passed,  lands  were  again  withdrawn,  in  anticipation  of 
pending  railroad  bills  becoming  laws.  At  other  times  the 
withdrawals  were  made  immediately  after  the  enactment  of 
the  granting  acts,  but  before  the  location  of  the  lines  of 
the  roads;  the  companies  sometimes  delaying  the  latter  for 
years  after  obtaining  their  grants.  In  all  these  cases,  when 
settlers  abandoned  their  lands  before  lines  of  roads  were 
definitely  fixed,  the  abandoned  tracts,  if  upon  railroad  sec¬ 
tions,  would  be  embraced  in  the  grants,  if  not  otherwise 
appropriated,  at  date  of  locating  the  lines. 

On  the  3d  March,  1853,  Congress  passed  an  act  extending 
the  pre-emption  laws  over  the  alternate  reserved  sections  of 
public  lands  along  the  railroad  lines,  at  the  double  minimum 
price  of  two  dollars  and  a  half  an  acre.  The  practice  was 
at  that  day  to  withdraw  both  odd  and  even-numbered  sec¬ 
tions  from  market,  and  subsequently  to  restore  the  sections 
remaining  to  the  Government  by  proclamation  of  the 
President.  The  act  of  4th  September,  1841,  excluded  these 
from  the  privileges  of  pre-emption,  which  the  act  of  1853 
restored  to  them,  at  the  double  minimum,  provided  settle¬ 
ment  and  improvement  were  made  prior  to  the  final  allot¬ 
ment  of  the  alternate  sections  to  the  railroads.  This  stat¬ 
ute  dealt  only  with  settlements  made  after  the  lands  had 
been  restored  to  market:  consequently  after  their  with¬ 
drawal.  It  did  not  provide  for  settlements  existing  at  the 
date  of  withdrawal.  These  were  provided  for  in  the  act 
of  27th  March,  1854,  which  allowed  settlers  on  public  lands 
withdrawn  from  market,  in  consequence  of  proposed  rail¬ 
roads,  and  who  had  been  settled  thereon  prior  to  such 
withdrawal,  to  prove  up  and  pay  for  them  at  the  ordinary 
minimum,  provided  they  did  so  before  the  day  fixed  in  the 
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President’s  proclamation  for  restoring  them  to  market. 
This  act,  like  the  one  of  the  previous  year,  related  exclu¬ 
sively  to  Government  lands,  the  two  together  furnishing  a 
rule  to  determine  when  public  lands,  within  the  limits  of 
railroad  grants,  should  he  taken  at  the  single  and  when  at 
the  double  minimum  price.  Neither  of  them  had  any  refer¬ 
ence  to  lands  vesting  in  railroad  companies  on  the  lines 
of  their  roads  being  located;  for  after  that  period  they  are 
no  longer  public,  but  railroad  lands,  and  cannot  be  restored 
to  market  by  the  President’s  proclamation. 

Of  late  years  withdrawal  of  lands  for  railroad  purposes 
is  generally  deferred  until  companies  have  fixed  their  lines 
and  filed  their  maps,  and  the  act  of  1854  has  in  such  cases 
proper  application  only  to  the  sections  reserved  to  the 
Government,  which  in  recent  grants  are  almost  invariably 
the  even-numbered.  But  the  Commissioner  of  the  Gen¬ 
eral  Land  Office  so  far  misconceived  its  purpose  as  to  sanc¬ 
tion  settlements  on  railroad  lands  any  time  before  their 
withdrawal  from  market,  even  after  grants  had  taken  effect 
on  the  dependent  lands  by  the  lines  of  the  roads  being  de¬ 
finitely  fixed.  This  was  a  clear  violation  of  the  rights  of 
the  companies;  but,  as  they  were  entitled  to  indemnity  for 
tracts  thus  appropriated,  they  made  but  a  feeble  resistance 
to  this  novel  construction,  contenting  themselves  by  claim¬ 
ing  such  tracts  when  abandoned.  This  claim  they  had  a 
right  to  present  respecting  tracts  upon  which  settlements 
were  made  after  lines  of  their  roads  were  located,  because 
the  absence  of  an  adverse  claim  at  that  date  vested  the 
title  in  the  railroad  companies,  and  the  inception  of  a 
claim  at  a  subsequent  date  could  only  be  by  their  suffer¬ 
ance.  The  Commissioner  construed  the  act  of  1853  as 
operating  upon  the  Government  sections,  with  its  double 
minimum  price,  after  the  location  of  the  line  of  the  road; 
and  the  act  of  1854,  as  affecting  both  the  odd  and  even 
numbers,  with  its  single  minimum  price,  at  any  time  before 
withdrawal,  even  after  the  lines  are  located;  thus  bringing 
the  two  statutes  into  partial  conflict  with  each  other.  (See 
1  Lester,  510,  new  edition.) 
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So  long  as  public  lands  were  sufficiently  abundant  to 
enable  railroad  companies  to  obtain  indemnity  for  tracts 
adversely  claimed,  the  question  about  abandoned  lands  was 
not  sufficiently  important  to  lead  to  serious  discussion. 
Their  right  to  them  in  cases  of  abandonment  prior  to  fix¬ 
ing  the  lines  of  their  roads,  although  subsequent  to  the  date 
of  withdrawal,  could  not  be  disputed,  and  their  claim  was 
equally  strong  where  settlements,  allowed  by  the  Commis¬ 
sioner  after  location  of  lines  of  roads,  were  subsequently 
abandoned.  There  were  then  two  classes  of  cases  where  the 
claim  of  the  companies  to  the  abandoned  tracts  was  valid, 
and  under  the  confusion  produced  by  not  carefully  discrimi¬ 
nating  between  the  circumstances  which  made  the  claim 
sometimes  just,  and  at  other  times  unjust,  the  companies 
frequently,  no  doubt,  obtained,  abandoned  lands  when 
they  had  no  particle  of  right  to  them;  and  finally,  on 
the  22d  June,  1866,  they  obtained  from  the  Secretary 
a  ruling  sustaining  the  claim  in  respect  to  lands  ex¬ 
cluded  from  the  grant  by  clear  and  explicit  language. 
Previous  to  that  date  we  do  not  think  a  case  can  be  found 
in  which  the  point  raised  by  the  application  of  Mr.  Boyd 
had  been  submitted  to  the  head  of  the  department;  and 
we  have  searched  in  vain  for  circular,  regulation,  or  letter 
of  instruction  from  the  General  Land  Office,  or  anything 
to  indicate  that  the  question  now  presented  had  ever  re¬ 
ceived  special  consideration  in  that  bureau.  The  fact  that 
it  is  only  of  late  years  that  it  has  become  of  sufficient  im¬ 
portance  to  lead  to  much  discussion,  justifies  the  presump¬ 
tion  that  it  had  not  been  the  subject  of  careful  attention 
prior  to  1866.  In  all  the  railroad  grants  made  prior  to 
1862,  indemnity  was  allowed  for  tracts  adversely  claimed 
within  their  limits  ;  and  the  public  lands  had  not  become 
so  limited  in  quantity  as  to  render  the  relief  inadequate. 
Hence,  if  the  settler  was  on  hand,  ready  to  defend  his 
rights,  the  company  yielded,  and  selected  another  tract  in 
lieu  of  the  one  surrendered.  If  the  tract  was  vacant,  the 
company  took  it  without  contest,  upon  the  theory  that  it 
was  a  matter  of  no  consequence  to  the  Government  whether 
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they  took  the  abandoned  tracts  within  their  lines  or  se¬ 
lected  others  on  the  outside.  They  even  submitted  to  the 
misconstruction  of  the  act  of  27th  March,  1854,  and  allowed 
settlements  to  be  made  on  lands  after  the  title  had  vested 
in  themselves,  without  ever  appealing  the  question  to  the 
head  of  the  department,  because  they  considered  every 
settler  a  benefit  to  their  own  interests,  and  were  satisfied 
to  take  other  tracts  in  lieu  of  those  settled  on.  Contro¬ 
versy  on  the  subject  has  only  taken  place  since  lands  have 
become  scarce  and  indemnity  cannot  always  be  obtained. 
Some  of  the  later  grants,  like  the  one  made  to  defendants, 
contain  no  provision  for  indemnity,  and  the  grantees  are 
restricted  to  such  quantity  of  unappropriated  public  land 
as  may  be  found  within  certain  limits.  Hence  they  are 
ready  to  contest  the  rights  of  any  adverse  claimant  upon 
every  plausible  pretext.  But  it  is  idle  to  attempt  to  en¬ 
trench  themselves  behind  department  precedents.  They 
are  entitled  to  but  little  consideration  in  a  contest  involv¬ 
ing  important  rights. 

Defendants  are  mistaken  in  supposing  that  the  Frank 
Pickier  case,  decided  by  Secretary  Browning,  November 
3, 1866,  involved  the  point  now  at  issue.  The  land  in  that 
case  was  not  within  the  granted  limits  of  the  road,  but 
within  the  indemnity  limits.  The  rights  of  the  railroad 
company  did  not  attach  to  it  by  locating  the  line  of  their 
road  as  upon  odd-numbered  sections  within  the  six-mile 
limits  of  their  grant.  Their  right  to  the  Pickier  tract 
attached  from  the  time  they  selected  it  as  indemnity,  and 
they  had  the  right  to  select  it  if  it  was  then  Government 
land  not  adversely  held  under  a  valid  claim.  Pickier,  it 
appears,  had  filed  D.  S.  on  it  June  2,  1857,  but  failed  to 
prove  up  and  pay  for  it,  as  required  by  the  notice  attached 
to  proclamation  No.  664,  of  July  7,  1860.  By  failing  to 
do  this  he  lost  his  pre-emptive  right,  but  the  land  did  not 
thereupon  become  railroad  land.  On  the  contrary,  it 
remained  Government  land  until  the  railroad  company 
selected  it  as  indemnity.  The  failure  of  Pickier  left  the 
title  to  the  land  in  the  United  States,  just  as  the  failure  of 
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Hinks  caused  the  tract  occupied  by  him  to  revert  to  the 
Government.  In  each  case  the  Government  was  the  owner 
of  the  land  on  the  failure  of  the  settler.  So  far  the  cases  are 
alike.  But  in  the  Pickier  case  the  railroad  company  had 
the  right  to  select  odd-numbered  sections  belonging  to  the 
Government  within  fifteen-mile  limits,  in  lieu  of  tracts 
adversely  held  within  the  six-mile  limits,  and  they  selected 
the  Pickier  tract.  Their  right  attached  from  the  date  of 
selection,  not  from  the  date  their  grant  took  effect  upon 
lands  in  place.  The  company  in  that  case  admitted  that 
the  failure  of  Pickier  left  the  title  to  the  land  in  the  United 
States,  and  as  United  States  land  they  selected  it.  But  the 
defendants  contend  that  the  failure  of  Hinks  left  the  title  to 
the  tract  in  controversy,  notin  the  United  States,  as  in  the 
other  case,  but  in  themselves.  Hence  the  questions  are  not 
at  all  alike.  We  are  free  to  admit  that  if  Pickier  had  for¬ 
feited  his  claim,  the  railroad  company  had  a  right  to  select 
the  land  under  their  grant,  it  being  outside  the  six  and 
within  the  fifteen-mile  limits,  and  that  they  could  acquire 
a  good  title  to  it  by  selection.  They  did  not  claim  that  it 
was  granted  to  them  subject  to  the  rights  of  Pickier.  On 
the  contrary,  they  held  it  to  be  Government  land,  and,  as 
such,  subject  to  selection.  TPhe  point  in  that  case  was 
whether  the  settler  had  lost  his  rights.  That  is  not  the 
point  here,  for  we  all  admit  that  Hinks  forfeited  his  claim. 

The  clause  in  the  4th  section  of  the  act  of  July  2,  1864, 
which  defendants  quote  as  supporting  their  views,  is  sim¬ 
ply  an  additional  precaution  in  favor  of  adverse  claimants. 
The  language  is,  “And  any  lands  granted  by  this  act,  or 
the  act  to  which  this  is  an  amendment,  shall  not  defeat  or 
impair  any  pre-emption,  homestead,  swamp  land,  or  other 
lawful  claim.”  We  admit  that  the  grant  was  not  to  defeat 
or  impair  any  lawful  claim.  It  is  precisely  what  we  have 
been  insisting  upon  from  the  beginning.  The  method 
which  Congress  adopted  to  prevent  its  being  done,  so  far 
as  concerns  our  present  inquiry,  will  be  found  in  the  19th 
section  of  the  act.  Defendants  seem  to  think  the  4th*  sec¬ 
tion  may  be  used  to  explain  the  19th,  but  it  is  certainly 
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more  natural  to  consider  the  19th  as  explanatory  of  the 
4th,  for  the  former  relates  directly  to  the  grant,  and  is  the 
one  in  which  explicit  language  was  required;  whereas  the 
4th  makes  no  grant,  and  refers  only  to  the  general  purpose 
of  the  grantor  in  respect  to  adverse  claims.  The  intention 
was  to  protect  them,  but  the  manner  of  doing  it  is  not  dis¬ 
closed  until  we  turn  to  the  grant  itself.  The  4th  section  is 
not  in  conflict  with  the  19th.  It  denotes  a  purpose,  but 
does  not  indicate  the  mode  by  which  it  is  to  be  reached. 
That  is  to  be  sought  for  in  the  more  specific  language  of 
the  grant  itself,  by  examining  which  the  policy  of  the  4th 
section  is  found  to  be  fully  carried  out  in  the  most  effective 
method,  by  reserving  from  the  grant  all  sections,  or  parts 
thereof,  notin  the  condition  of  unappropriated  public  land 
at  the  time  the  grant  might  take  effect.  The  4th  section 
refers  not  merely  to  pre-emption  and  homestead  claims: 
“  Shall  not  defeat  or  impair  any  pre-emption,  homestead, 
swamp  land,  or  other  lawful  claim/5  is  the  language  em¬ 
ployed.  This  evidently  includes  every  kind  of  adverse 
claim.  It  embraces  lands  sold,  reserved,  or  otherwise  dis¬ 
posed  of,  which  defendants  admit  to  be  excluded  from 
their  grant.  Land  are  often  sold  for  cash,  or  located  with 
bounty  land  warrants,  Indian,  agricultural  college,  or 
Virginia  military  scrip,  long  before  patents  are  issued  to 
the  claimants.  The  4th  section  provides  that  the  grant  is 
not  to  defeat  or  impair  such  claims;  and  this  provision 
applies  also  to  a  swTamp-land  claim  originating  under  the 
swamp-land  act,  which  is  a  grant  in  presently  vesting  a 
complete  title  in  the  States  from  the  date  of  its  enactment. 

Now,  as  the  defendants  have  admitted  that  the  general 
policy  declared  in  the  4th  section,  so  far  as  it  affects  swamp¬ 
land  claims,  lands  sold,  located,  or  previously  granted,  is 
carried  out  by  reserving  from  their  grant  all  the  odd-num¬ 
bered  sections  to  which  such  adverse  interests  attach,  they 
have  left  themselves  very  narrow  ground  to  stand  upon 
and  higgle  about  adverse  claims  arising  under  the  pre-emp¬ 
tion  and  homestead  laws.  Certainly,  after  admitting  that 
in  respect  to  other  adverse  claims  Congress  adopted  the 
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method  of  excluding  from  the  grant  the  lands  affected  by 
them,  as  the  most  effectual  way  of  not  defeating  or  impair¬ 
ing  the  rights  of  the  claimants,  defendants  have  placed 
themselves  under  obligations,  either  to  show  that,  in  respect 
to  pre-emption  and  homestead  claims,  the  language  is  ma¬ 
terially  different,  or  else  to  surrender  their  position  entirely, 
and  frankly  admit  that  all  conflicting  interests  are  placed  up¬ 
on  the  same  footing  and  dealt  with  in  the  same  manner.  For 
it  must  be  remembered  that  there  is  nothing  in  the  circum¬ 
stances  authorizing  a  presumption  in  favor  of  one  class  and 
against  another.  Any  kind  of  an  adverse  claim  may  turn 
out  to  be  invalid  upon  investigation.  If  land  is  sold  for 
cash,  or  located  with  scrip,  the  money  may  be  found  to  be 
counterfeit,  the  scrip  a  forgery,  and  swamp  selections  to  be 
fraudulent,  and  the  entry,  location,  and  selection  may  be 
set  aside  as  invalid.  Defendants  might  just  as  well  insist 
that  such  lands  were  granted  to  them  subject  to  the  prior 
claims,  and  that  upon  the  latter  being  found  invalid,  the 
defendants  title  would  be  complete.  But  the  policy  of 
Congress  was  different.  It  intended  to  reserve  the  lands, 
to  be  able  to  deal  with  the  prior  claimants  upon  such  prin¬ 
ciples  as  the  Government  might  conceive  to  be  proper.  The 
purchaser  might  have  been  ignorant  of  the  character  of  the 
money,  and  the  locator  of  the  forgery  of  the  scrip ;  and  the 
department,  instead  of  canceling  the  respective  claims,  might 
deem  it  proper  to  suffer  them  to  stand,  on  the  parties  inter¬ 
ested  replacing  the  defective  by  a  genuine  consideration. 

So  with  regard  to  pre-emption  and  homestead  claims. 
The  Government  always  deals  liberally  with  this  class  of 
claimants,  when  satisfied  that  they  have  been  acting  in 
good  faith.  But  misfortune  may  lay  its  heavy  hand  upon 
them  in  the  distant  frontier,  and  with  all  their  efforts  they 
may  not  be  able  to  bring  themselves  strictly  and  techni¬ 
cally  within  the  requirements  of  the  statutes.  With  these, 
too,  Congress  intended  that  the  Government  should  be 
able  to  deal,  not  merely  according  to  the  cold  technicalities 
of  the  law,  but  upon  the  broader  basis  of  equity  and  justice. 
Hence  the  policy  of  entirely  reserving  such  lands  from 
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grant,  so  that  whatever  action  the  department  might  see 
proper  to  adopt  in  respect  to  the  settlers,  it  could  give  to 
the  railroad  companies  neither  cause  of  complaint  nor 
ground  for  intervention. 

We  close  with  the  illustration  presented  in  our  first 
argument,  that  if  A.  were  to  execute  to  B.  a  conveyance 
of  all  his  lots  in  one  of  the  wards  of  this  city  designated 
by  odd  numbers,  not  occupied  and  claimed  at  the  date  of 
the  deed  by  parties  holding  under  title  bonds  from  A.,  it 
cannot  be  doubted  that  lots  so  occupied  and  claimed  would 
be  reserved  from  the  conveyance,  and  on  the  rights  of  the 
bondholders  being  subsequently  forfeited,  would  remain 
the  property  of  A.,  and  thatB.  could  not  claim  them  under 
his  deed ;  yet  here  the  rule  would  be  strict  against  the 
grantor  in  favor  of  the  grantee,  while  in  legislative  grants 
it  is  just  the  reverse.  The  language  in  the  supposed  grant 
is  similar  to  that  used  in  the  grant  made  to  defendants ; 
and  if  it  would  affect  a  reservation  of  lands  adversely 
claimed  as  between  private  parties,  much  more  must  it  do 
this  in  a  legislative  grant,  where  nothing  is  implied,  and 
nothing  passes  but  what  is  granted  in  clear  and  explicit 
language. 

John  S.  Hauke, 

With  Chipman,  Hosmer  &  Co. 
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